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ESS SERVICE AGREEMENT

Oregon Form
Agreement Number:

This Electricity Service Supplier Service Agreemngthis “Agreement”) is made and
entered into as of this day of , 20, by and between the Electricity
Service Supplier, e (#5S"), a organized and
existing under the laws of the State of and PGE (the “Utility). ESS and Utility are
sometimes individually referred to in this Agreemas a “Party” and collectively as the “Parties.”

Section 1 General Definitions

1.1 “Affiliate” means, with respect to any persany other person (other than an individual)
that, directly or indirectly, through one or mongéermediaries, controls, or is controlled by, or is
under common control with, such person. For thippse, “control” means the direct or indirect
ownership of fifty percent (50%) or more of thestanding capital stock or other equity interests
having ordinary power.

1.2 “Bankrupt” means with respect to any entitycts entity (i) files a petition or otherwise
commences, authorizes or acquiesces in the commentef a proceeding or cause of action
under any bankruptcy, insolvency, reorganizatiosimiilar law, or has any such petition filed or
commenced against it, (ii) otherwise becomes batkou insolvent (however evidenced), (iii)
has a liquidator, administrator, receiver, trustamservator or similar official appointed with
respect to it or any substantial portion of itsgey or assets, or (iv) is generally unable to pay
its debts as they fall due.

1.3 “Business Day” means any day except a SaturBagday, or a Federal Reserve Bank
holiday. A Business Day shall open at 8:00a.m. &ade at 5:00p.m. local time for the relevant
Party’'s principal place of business. The relevBatty, in each instance unless otherwise
specified, shall be the Party from whom the notjg&yment or delivery is being sent and by
whom the notice or payment or delivery is to beeheed.

1.4 “Calendar Day” means any day, except wheraréyB obligation is due on a calendar
day which is a Saturday, Sunday, or a Federal Redgank holiday, the Party’s obligation shall
not be due until the next calendar day which isma8aturday, Sunday, or Federal Reserve Bank
holiday.

15 “Charges and Costs” shall have the meaninfpsbtin Section 5.6.

1.6 “Claims” means all third party claim or actgnthreatened or filed and, whether
groundless, false, fraudulent or otherwise, thadaty or indirectly relate to the subject mattér o
an indemnity, and the resulting losses, damagesenses, attorneys’ fees and court costs,
whether incurred by settlement or otherwise, andthdr such claims or actions are threatened
or filed prior to or after the termination of thAgreement.
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“Commission” means the Oregon Public Utilitgr@mission or successor governmental
agency.

“Commission Administrative Rules” means thenadstrative rules of the Oregon Public
Utility Commission as they may be amended from timgéme.

“Competitive Electricity Services” means Etegty Services that the Consumer may
purchase from an Electricity Service Supplier adioag to the Commission’s rules. Electricity
Services means electricity distribution, transneissgeneration or generation-related services.

“Cure Period” shall have the meaning sehfartSection 5.3.

“Defaulting Party” has the meaning set fantlsections 5.1 and 5.2.

“Early Termination Date” has the meaningfegh in Section 5.3.

“ESS” shall have the meaning set forth inGleenmission’s Administrative Rules.

“Event of Default” has the meaning set fontlsection 5.2.

“FERC” means the Federal Energy Regulatom@ission or any successor government
agency.

“Letter(s) of Credit” means one or more ioeable, transferable standby letters of credit
issued by a U.S. commercial bank or a foreign haittk a U.S. branch with such bank having a
credit rating of A- from S&P or A3 from Moody’s, ia form acceptable to the Party in whose
favor the letter of credit is issued. Costs ofedtér of Credit shall be borne by the applicant for
such Letter of Credit.

“Moody’s” means Moody'’s Investor Serviceg;.lor its successor.

“NERC” means the North American Reliabilitp@cil or its successor.

“Non-Defaulting Party” has the meaning setifan Sections 5.2 and 5.3.

“Performance Assurance” means collaterahénform of either cash, Letter(s) of Credit,
or other security reasonably acceptable to the &g Party.

“Potential Event of Default” means an evetich, with notice or passage of time or
both, would constitute an Event of Default.

“Regulated Charges” means charges for servirdbject to the jurisdiction of the
Commission.

“S&P” means the Standard & Poor’s Rating @réa division of McGraw-Hill, Inc.) or
its successor.

“Suspension Date” shall have the meaning set far®ection 5.3
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“Tariff” means the Utility’s tariff approved by angh file with the Commission as it may
be amended from time to time.

“Termination Payment” has the meaning sehfior Section 5.6.

Section 2 General Description of Agreement

2.1

2.2

2.3

The Parties are bound by the terms set forthi$ Agreement and otherwise incorporated
into it by reference. The terms of PGE’s Tarif,amended from time to time, (the “Tariff") are
hereby incorporated in their entirety by refereimte this Agreement. This Agreement, the Tariff,
and all rules, regulations and lawful orders amddiives of the Oregon Public Utility Commission
(the “Commission”) shall govern ESS’s provisionGdmpetitive Electricity Services to Consumers
within Utility's service territory. The define@rms used in this Agreement (as indicated by
capitalization or initial capitalization) are dedoh herein or in the Tariff, the complete terms of
which are incorporated by reference into this Agrest.

The Parties acknowledge that the standard forrisfAgreement has been developed as
part of the Commission regulatory process. Utiihall file the final form of this Agreement
with the Commission. The terms of this Agreememtymot be waived, altered, amended or
modified, except as expressly provided in this Agnent.

If a conflict exists or develops between thevisions of this Agreement and the Tariff,
the provisions of the Tariff shall prevail.

Section 3 Representations and Covenants

3.1

3.2

3.3

3.4

Each Party represents and covenants thataihdsshall remain in compliance with all
applicable laws, regulations and tariffs, includinghout limitation Commission Administrative
Rules, relevant Commission orders and the Tariff.

Each Party represents that (a) it has thepfuller and authority to execute and deliver
this Agreement and to perform its terms and coondj and (b) the execution, delivery and
performance of this Agreement have been duly aighdrby all necessary corporate or other
action by the Party.

Each Party shall (a) exercise all reasonalalee, diligence and good faith in the
performance of its duties under this Agreement; ¢ldry out its duties in accordance with
applicable recognized professional standards; e@ndofnply with this Agreement, all Commission
Administrative Rules, relevant Commission orderds g Tariff.

ESS represents that it meets (a) the criteriand satisfies all conditions for Commission
certification as an “Electricity Service Supplied that it is certified with the Commission as an
“Electricity Service Supplier”; and (b) all “Eleatity Service Supplier” standards set forth in this
Agreement. Upon request by Utility, ESS shall mtevevidence to Utility of its compliance with
this Section 3.4.
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ESS represents that all information provided tdititin the Direct Access Service
Requests (the “DASRs”) is true and correct. ES$ akpresents that it has satisfied the
requirements imposed by statute, Commission Adtnittise Rules and the Tariff in its pre-
enrollment requests for Consumer usage informaticlding, but not limited to, having received
the requisite written or electronic Consumer augabions prior to the information requests.

Each Party represents that it is not Bankangtthere are no proceedings pending or being
contemplated by it or, to its knowledge, threateagdinst it which could result in it being or
becoming Bankrupt;

Each Party represents that it has disclosgdegjal proceedings, of which the Party has
knowledge, pending or threatened against it ordadrits affiliates that could materially adversely
affect such Party’s ability to perform its obligats under this Agreement;

Each Party represents that no Event of Defauitotential Event of Default with respect to
it has occurred within the last five (5) years #mat no such event or circumstance would occur as
a result of its entering into or performing itsigations under this Agreement.

Section 4 Term of Agreement

The term of this Agreement shall commence foll@nf@) Commission certification of ESS
as an “Electricity Service Supplier”, and (b) extmu of this Agreement by both Parties. The term
of this Agreement shall terminate on the earlie(a)fthe date ESS informs Utility that it is no
longer operating as an ESS in Utility’s serviceitery; (b) termination pursuant to Section 5 déth
Agreement; (c) the effective date of decertificatlny the Commission or lapse of certification
pursuant to the Commission Administrative Rules(d)rthe effective date of a new ESS Service
Agreement between the Parties. ESS agrees tocrgeXdtility’s then current form of ESS Service
Agreement by each anniversary of the commencenfi¢hiscAgreement, and such agreement shall
be effective for twelve calendar months. ESS askedges that it may provide Competitive
Electricity Services to Consumers only after (a)rdtal, 2002, or such other date as the
Commission may direct, and (b) it has complied véthprovisions of this Agreement and the
Tariff. Notwithstanding anything to the contrary this Agreement, a Party’s obligation to pay
money to the other Party under this Agreement shadlive any expiration or termination of this
Agreement.

Section 5: Events of Default; Remedy for Default

5.1

Reliability and Safety Default: A reliabilignd safety default (“Reliability and Safety
Default”) by a Party (the “Defaulting Party”) shaltcur when ESS takes any action or inaction that
could, in the reasonable judgment of Utility, mety adversely affect safety or system reliabjlity
including but not limited to, actions or inactionsating to scheduling and delivering electric
energy and supply capacity to meet the needs o$@oers. Upon the occurrence of a Reliability
and Safety Default under this Section 5.1, Utilitgy immediately take any action which, in the
reasonable judgment of Utility, is required to oestsafety and system reliability, including withou
limitation immediate termination of ESS’s rightsden this Agreement. Utility shall notify ESS,
the Commission and the Consumer as soon as piaetiafier taking any action pursuant to this
Section 5.1.
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Other Events of Default: An event of defgtlivent of Default”) by a Party (“Defaulting
Party”) shall occur when one or more of the follogvbccurs:

(@) the Defaulting Party fails to make any paymehen due under this Agreement
to the other party to this Agreement (the “Non-Ddtiag Party”), which nonpayment continues
for three (3) Business Days after written noticesofth default is given by the Non-Defaulting
Party;

(b) any representation or warranty made by suctyPa&rein is false or misleading
in any material respect when made or when deemel@ marepeated;

(© any material violation of a Tariff term, coridit or obligation;

(d) all of the following occur: (i) a Defaulting Rg's unexcused failure to observe
or perform any material financial or credit covenam obligation contained in any other
Agreement with Non-Defaulting Party or any of NoefBulting Party’s affiliates; (ii) such
failure continues for at least five (5) Businessy®after notice of such failure is given to the
Defaulting Party; and (iii) the Non-Defaulting Rast claim with respect to the unexcused failure
to observe or perform the covenant or obligatioceexis $500,000 (a continuing failure shall be
aggregated for this purpose);

(e) fails to provide Performance Assurance desdribbé&ection 7.24;

() the Defaulting Party fails to increase a calal deposit in compliance with and
as defined in the Tariff within two (2) days of eddng notice from Utility that an increase is
required according to the terms of the Tariff; ohem all of the following occur: (i) the
Defaulting Party’s unexcused failure to increaseléateral deposit in compliance with any other
agreement with the Non-Defaulting Party or anyhaf Non-Defaulting Party’s affiliates when an
increase is required pursuant to the other agreewiémthe Non-Defaulting Party or any of the
Non-Defaulting Party’s affiliates; (ii) such faikicontinues for at least two (2) Business Days or
for the amount of time provided for in the otheresment before there would be a default under
the other agreement, whichever is longer; and tfi§) increase in collateral deposit in the other
agreement is at least $500,000;

(9) such party consolidates or amalgamates or mergbasowinto, or transfers all or
substantially all of its assets to, another entityd, at the time of such consolidation,
amalgamation, merger or transfer, the resultingiging or transferee entity does not expressly
assume all the obligations of such Party underAlgiement to which it or its predecessor was
a party by operation of law or pursuant to an agesd reasonably satisfactory to the other
Party;

(h) the Defaulting Party fails to establish, maintamextend a collateral deposit
within five (5) days of expiration of a collatem@dposit in compliance with and as defined in the
Tariff or any other Agreement with the Non-Defandfi Party or any of the Non-Defaulting
Party’s affiliates when required pursuant to thigrdement, the Tariff or any other Agreement
with the Non-Defaulting Party or any of the Non-Belting Party’s affiliates;
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® the Defaulting Party:

® makes a general assignment or arrangemenhébénefit of creditors;

(i) files a petition or otherwise commences, auites, or acquiesces in the
commencement of a proceeding or cause of actiorrugigy bankruptcy or similar law
for the protection of creditors, or has such patitfiled or a proceeding commenced
against it and, in the case of a petition filedposceeding commenced against it, such
petition or proceedings results in a judgment ablwency or bankruptcy or the entry of
any order for relief or the making of an order foe winding-up or liquidation of such
entity, or is not dismissed, discharged, stayetestrained within twenty (20) Business
Days of the filing or commencement thereof;

(i)  otherwise becomes bankrupt or insolvent (hegreevidenced) as such
terms are generally defined under federal or stas@vency law;

(iv) fails or gives notice that it is generally Unha to pay its debts as they
become due;

(V) is dissolved (other than pursuant to a consdiih, acquisition,
amalgamation or merger by Utility and subject totioam 11);

(vi) has a resolution passed for its winding upgsdlution or liquidation
(other than pursuant to a consolidation, acquisjteanalgamation or merger);

(vii) seeks or becomes subject to the appointmdntaro administrator,
provisional liquidator, conservator, receiver, tegs custodian or other similar official
for all or substantially all of its assets;

(viii)  has a secured party take possession ofralubstantially all of its assets,
or has a distress, execution, attachment, seqtiestrar other legal process levied,
enforced or sued on or against all or substantallpf its assets and such secured party
maintains possession, or any such process is rmsmhisiied, discharged, stayed or
restrained, in each case within twenty (20) dagsdhfter;

(iX) causes or is subject to any event with respecit which, under the
applicable laws of any jurisdiction, has an analsgeffect to any of the events specified in
any of the foregoing clauses; or

) takes any action in furtherance of, or indicgtits consent to, approval
of, or acquiescence in, any of the foregoing acts;

)] the occurrence of a Material Adverse Changaladimed in the Tariff, with respect

to the Defaulting Party or the Defaulting Partyisagantor. A Material Adverse Change shall not
constitute an Event of Default if the Defaultingtyastablishes and maintains, for so long as the
Material Adverse Change is continuing, a collateeosit in compliance with and as defined by
the Tariff in an amount at least equal to the ttdiexposure as defined in the Tariff. The Evant
Default will be deemed to continue however, if efaulting Party does not meet the minimum
credit requirements as defined by the Tariff.
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(K) an ESS is decertified by the Commission; or ES®heduling ESS is decertified
or not recertified by the Commission or terminalgdthe Utility, and ESS has not designated a
replacement Scheduling ESS as provided in Sectihn 7

Remedies for an Event of Default under Secto?&)-(f):

@ Suspension Date: Upon the occurrence @vamt of Default under Sections 5.2
(a)-(f), the other party, (the “Non-Defaulting B&)t shall have the right, but not the obligation,
within thirty (30) days, to designate by facsimileother reasonable means any of the subsequent
ten (10) Business Days as a suspension date (tlepé8sion Date”). Upon the occurrence of an
Event of Default under Sections 5.2(a)-(f), the Nimfaulting Party shall have the right to draw on
any outstanding collateral deposits in whole opat, liquidate any Performance Assurance then
held by or for the benefit of the Secured Partg frem any claim or right of any nature whatsoever
of the Defaulting Party, including any equity aghi of purchase or redemption by the Defaulting
Party, and/or exercise any of the rights and reesedif a Secured Party with respect to all
Performance Assurance, including such rights ameédées under law then in effect.

(b) Cure Period: The Defaulting Party shall dnden (10) Business Days from the
Suspension Date to cure the Event of Default shiahthere is no longer an Event of Default (the
“Cure Period”). During the Cure Period, if ESShe Defaulting Party, Utility shall have the right
to terminate ESS’s authority to bill for Utility drio establish Utility billing and/or to suspendet th
processing of additional DASRs from ESS.

(c) Early Termination Date: If the Defaulting Badoes not or is unable to remedy
the Event of Default such that there is no longeEsent of Default during the Cure Period, the
Non-Defaulting Party may designate any of the sgibset ten (10) Business Days after the last day
of the Cure Period as an early termination date ‘[Early Termination Date”) of the Agreement
which is the subject of the default and all othgreements with the Non-Defaulting Party and any
of its affiliates.

Remedies for an Event of Default under Section&@%&). Upon the occurrence of any
Event of Default described in any of Sections 32y the Non-Defaulting Party may
unconditionally and immediately declare an Earlyriiieation Date.

Notice and Result of Declaration of an Eariyrfiination Date: Declaration of an Early
Termination Date accelerates all amounts owing éetwhe Parties and liquidates and terminates
this Agreement, any other terminated agreement detwthe Defaulting Party and the Non-
Defaulting Party and any of its affiliates (colieely, the “Terminated Agreements”) and
individually the “Terminated Agreement”) and allamisactions between the parties. Upon
termination:

(&) the Non-Defaulting Party shall notify in wnigj (by facsimile or other reasonable
means) the Defaulting Party of the Agreements whiehterminated;

(b) the Parties shall be liable for the obligasi contained in Section 5.6;

(c) the Non-Defaulting Party may withhold any payns due and suspend all performance

7
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to the Defaulting Party due under any of the Teatdd Agreements or under the Tariff; and

(d) the Non-Defaulting Party may do any one oreof the following: (i) exercise any of
the rights and remedies of a Secured Party withego all Performance Assurance, including any
such rights and remedies under law then in effécexercise its rights of setoff against any atfid
property of the Defaulting Party in possessiorhefon-Defaulting party or its agent; (iii) draw on
any outstanding Letter of Credit issued for itsdféror any other collateral deposit as defined in
the Tariff; and (iv) liquidate all Performance Assunce then held by or for the benefit of the
Security Party free from any claim or right of angture whatsoever of the Defaulting Party,
including any equity or right of purchase or redéompby the Defaulting Party. The Secured Party
shall apply the proceeds of the collateral realizpdn the exercise of any such rights or remedies
to reduce the Pledgor's obligations under the Agesd (the Pledgor remaining liable for any
amounts owing to the Secured Party after such cgifuhn), subject to the Secured Party's
obligation to return any surplus proceeds remainiitgy such obligations are satisfied in full.

@) Charges and Costs: On the Early Ternoinddate, the Non-Defaulting Party shall
have the right to liquidate any and all Terminadggleements and terminated transactions with the
Defaulting Party then outstanding and determinectiages and costs (the “Charges and Costs”)
for each such Terminated Agreement and terminad@daction by:

0] Closing out the Terminated Agreement[s] and terteth&ransaction[s] so
that each such Terminated Agreement and termin&ri@usaction is canceled, and
calculating in good faith the Non-Defaulting Pastharges and Costs.

@) Utility charges to be included in the caltigla of the Charges and
Costs include all of the of the following:

Q) all billed and unbilled charges for regulatest
unregulated services provided by Utility to Constsneceiving
consolidated billing from ESS,

(2) all billed or unbilled Tariff service charges,

3 all other miscellaneous charges for productseswices
provided by Utility and incurred by ESS,

4 all payments of public purpose charges that ESS
required to remit to Utility pursuant to OAR 8608338480,

(5) any applicable late payment charges as alldwethw,
rule or tariff.

(b) ESS charges to be included in the calculatforim® Charges and
Costs include all of the following:

Q) all non-regulated charges which have been dilhe
behalf of ESS by Utility,

(2) all other miscellaneous charges owed by Mtilit
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3) all billed and unbilled charges as calculaitedtility’s
FERC Open Access Transmission Tariff (the “OAT Ehd

4 any applicable late payment charges.

(i) Setting off or aggregating, as appropriatee tBharges and Costs as
calculated in Section 5.6(a)(i) (the “Terminatioayfhent”) and notifying the Defaulting
Party. The Non-Defaulting Party shall aggregateCllarges and Costs into a single
amount by: netting out (a) all Charges and Costsdhe due to the Defaulting Party, plus,
at the option of the Non-Defaulting Party, any atatal deposit then available to the Non-
Defaulting Party pursuant to this Agreement orThdff, plus any or all other amounts due
to the Defaulting Party under this Agreement adgimsall Charges and Costs due to the
Non-Defaulting Party, plus any or all other amouts to the Non-Defaulting Party under
this Agreement, so that all such amounts shalldied out to a single liquidated amount
(the “Termination Payment”) payable by one partthiwother. The Termination Payment
shall be due to or due from the Non-Defaulting yPast appropriate.

(iii) Notifying the Defaulting Party of Paymenf the Termination Payment.
As soon as practicable after a liquidation, nasicall be given by the Non-Defaulting Party
to the Defaulting Party of the amount of the Temtion Payment and whether the
Termination Payment is due to or due from the NefeDiting Party. The notice shall
include a written statement explaining in reasomalgtail the calculation of such amount.
The Termination Payment shall be made by the Rlaatyowes it within two (2) Business
Days after such notice is effective; provided, hesvethat if the Non-Defaulting Party
owes the Termination Payment, the notice provid=eih shall not be effective until after
the collateral deposit becomes immediately avail&imds.

(b) After calculation of a Termination Payment, if tBefaulting Party would be
owed the Termination Payment, the Non-DefaultingyPshall be entitled, at its option and in its
discretion, to set off against Termination Payramt amounts due and owing by the Defaulting
Party to the Non-Defaulting Party or any ofaf§iliates under any other agreements, instruments
or undertakings between the Defaulting Party argl Mon-Defaulting Party or any of its
affiliates. The remedy provided for in this Sectmall be without prejudice and in addition to
any right of setoff, combination of accounts, l@nother right to which any Party is at any time
otherwise entitled (whether by operation of lawpttact or otherwise).

(© Nothing in this Section 5.6 shall be construedrelieve the Non-Defaulting
Party of its obligation to give any prior notice @éfault required under this Agreement or the
Tariff.

Notwithstanding the provisions of thiscBen, the Non-Defaulting Party’s right to draw
on a collateral deposit of the Defaulting Party sloet remedy or cure the Event of Default or
preclude the Non-Defaulting Party from declarin§uspension Date pursuant to Section 5.3(a)
and/or an Early Termination Date pursuant to Sastk3(c) and 5.4.



QE/
ESS SERVICE AGREEMENT

Section 6: Billing and Payment

6.1 The Utility will bill the ESS, and the ESS ags to pay the Utility for all services and
products provided by the Utility in accordance witte terms and conditions set forth in the
Utility’'s Tariff. Any services provided by the ES® Utility shall be by separate agreement
between the Parties and are not a subject of thisement.

6.2 The ESS is responsible for payment of all gbaito it by the Utility. All bills are due
and payable through electronic payment within éiftg15) days of presentation (net 15 days).
Billings unpaid by the due date are subject tota fmyment charge as set forth in the Tariff.
When the ESS disputes charges assessed to it hjtitig, the ESS is still responsible to make
payment of such charges within fifteen (15) dayspadsentation. In the event that a Party
disputes any portion of a Payment due under thiseément, such Party shall notify the other
Party of the dispute within five (5) Business Daafter receipt of the other Party’s invoice,
together with a written explanation of the specifigreement or billing dispute. The Parties
shall resolve the dispute pursuant to the ternfeation 18.

Section 7 Party Obligations

7.1 ESS shall purchase sufficient amounts of Elecyricitmeet the needs of its Consumers.

7.2 ESS represents that it is either certifiedaaScheduling ESS and has a Transmission
Service Agreement, or that it will contract for edhling services with a certified Scheduling ESS.
ESS shall only have a single Scheduling ESS apaimy in time, unless multiple Scheduling ESSs
are approved through agreement with the Utility atetumented as an attachment to this
Agreement. ESS agrees that its Scheduling ESS®sEauthorized agent for scheduling and for
acquiring transmission and other ancillary servigeder Utility’s OATT including settlement of
OATT charges. Utility agrees to provide notificati to ESS of any notices sent to ESS’s
Scheduling ESS regarding a Reliability and Safet§aDIt and/or an Event of Default. ESS may
change its Scheduling ESSs with written noticehto €ompany submitted five (5) Business Days
prior to the change. If Utility terminates ESS’sh8duling ESS’s authorization to serve under
Utility's Tariff without prior notice to the ESS,S5 is not required to give five (5) Business Days
prior notice to the Utility but shall immediatelgsignate a new Scheduling ESS which is certified
by the Commission: a Transmission Service Agreemétht Utility which is still valid and in
effect.

7.3 The Scheduling ESS is responsible for arrangith transmission services required to
supply Electricity to ESS's Consumers, both onitysl transmission system and the transmission
systems of third parties. ESS acknowledges a @amsmay not receive Competitive Electricity
Services from ESS until its Scheduling ESS hasifieertto Utility the commencement of all
transmission services related to the service réques

7.4 ESS shall or shall not offer claated billing to Consumers (check one).

7.5 If the consumer has requested ESS consolidéiiedy, ESS agrees to pay all regulated
charges of Utility regardless of whether the Consuuhas paid ESS.

10
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7.7
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7.9
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7.11
7.12
7.13

7.14

7.15
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If Utility is performing consolidated billingsSS agrees to promptly notify Utility of its
charges through EDI and its labeling informatioguieed under OAR 860-038-0300. Utility
shall not issue a corrected bill for services piled by an ESS unless ESS provides revised
billing information to Utility through EDI

If ESS is performing consolidated billing, E&$Bees to: (a) include labeling information
provided to it by Utility under OAR 860-038-030Md(b) include Utility’s toll-free number for
outage reporting.

ESS agrees to pay public purpose chargesctadidy it from Consumers of Utility and
from direct service industrial consumers within thexvice territory of Utility as required by
OAR 860-038-0480.

ESS agrees to satisfy Utility's creditwortismieequirements as set forth in the Tariff and
under this Agreement.

Unless otherwise agreed by the Consumer ag&®s to maintain the confidentiality of all
Proprietary Consumer Information (as such termefindd in OAR 860-038-005) that Utility
provides to ESS.

ESS agrees to obtain the required writteglamtronic authorization from the Consumer as
described in applicable statutes, Commission Adstizive Rules, and the Tariff prior to
submitting a DASR to Utility or a pre-enrolimentjteest for Consumer usage information.

ESS agrees to pay the fees stated in Wilgriff, or other applicable Utility tariffs,
including fees for processing this Agreement, facpssing a DASR and for providing Consumer
information to ESS.

Scheduling ESS agrees to abide by the standardsremdrements of the North
American Electric Reliability Council (“NERC”") an@Western Systems Coordinating Council
(“WSCC”) or successor organizations.

ESS agrees to provide Utility complete, aatmuand truthful information on all DASRs it
submits to Utility.

ESS agrees not to engage in the unauthotigedof Electricity and agrees to notify
Utility immediately of any suspected unauthorizedicity use. ESS shall preserve any
evidence of unauthorized energy use.

ESS agrees to provide Utility ten (10) Busin®ays notice prior to discontinuance of
service to a Consumer, or if the Consumer has daivis period, ESS agrees to notify Utility on
the same date it notifies the Consumer.

Pursuant to OAR 860-038-0400(7), ESS agreesssign to Utility any federal system
benefits available from Bonneville Power Adminitta (the “BPA”) to any small farm
Consumers ESS serves. ESS also agrees not toiettea Residential Sale and Purchase
Agreement with BPA pursuant to Section 5(c) of Bexific Northwest Power Act concerning
federal system benefits available to small farmgQomers.

11
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7.19

7.20

7.21

7.22

7.23

7.24
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ESS agrees to adjust, increase, maintagxtend collateral deposit according to the terms
of Utility’s Tariff as required.

When ESS knows or has reason to know th&vent of Default or Potential Event of
Default is certain to happen, is occurring or hiasagly occurred, ESS agrees to give notice to
Utility as soon as practicable after learning a Event of Default or Potential Event of Default,
but in no event later than 24 hours after learrtivad the Event of Default or Potential Event of
Default is certain to occur or is likely to occlESS agrees to give notice of an Event of Default
under Section 5.1 to Utility immediately after EE&#®ws such an Event of Default has happened, is
occurring or is likely to occur.

ESS shall comply with all data and informatéxchange requirements and procedures, as
are prescribed in Utility’s Tariff.

Utility shall provide meter services to Camsus consistent with the provisions of the
Tariff. An ESS may request non-standard meter ilifd@s, functions or services from Utility
under the guidelines set forth in the Tariff anel @ommission’s Administrative Rules.

Utility will provide billing information to a ESS performing billing through Electronic
Data Exchange (“EDI”). If Utility determines thptevious billing information provided to an
ESS was in error, Utility agrees to promptly pravidevised billing information to an ESS
performing billing.

Utility will provide notice to ESS of amendntg to the Tariff initiated by the Utility
relevant to ESS’s offer of Competitive ElectricBervices.

If a Party has reasonable grounds to belieaethe other Party’s creditworthiness or
performance under this Agreement has become ufaatisy, the insecure Party will provide the
other Party with written notice requesting Perfomgg Assurance in an amount determined by
the insecure Party in a commercially reasonablenearipon receipt of such notice, the other
Party shall have three (3) business days to rentezlgituation by providing such Performance
Assurance to the insecure Party. To secure iigaiidn under this Agreement and to the extent
either or both Parties deliver Performance Assweamaer this Section, each Party (a “Pledgor”)
hereby grants to the other Party (the “SecuredyBaatpresent and continuing security interest
in, and lien on (and right of setoff against), aasbkignment of, all cash collateral and cash
equivalent collateral and any and all proceedsltiagutherefrom or the liquidation thereof,
whether now or hereafter held by, on behalf offasrthe benefit of, such Secured Party, and
each Party agrees to take such action as the B#rgr reasonably requires in order to perfect the
Secured Party’s first-priority security interest and lien on (and right of setoff against), such
collateral and any and all proceeds resulting fhene or from liquidation thereof. In the event
that the other Party fails to provide Performancesukance, or a guaranty or other credit
assurance acceptable to the insecure Party withee t(3) business days of receipt of notice,
then an Event of Default under Section 5 will berded to have occurred and the insecure Party
will be entitled to the remedies set forth in Seetb of this Agreement.

12
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Section 8 Mutual Netting/Settlement Agreement

8.1 The Parties hereby agree that they may digehan the same date mutual debts and
payment obligations due and owing to each othesyamt to all agreements and transactions
through netting, in which case all amounts owedebhgh Party to the other Party during the
billing period under this Agreement, including lagayment charges, and payments and credits
shall be netted so that only the excess amountingmgadue shall be paid by the Party who owes
it.

8.2 If no mutual debts or payment obligations £&8d only one Party owes a debt or
obligation to the other during the billing perioidcluding but not limited to, late payment
charges, and payments or credits, that Party phglsuch sum in full when due.

8.3 Unless the Party benefiting from a collateral dépas defined in the Tariff notifies the
other Party in writing, and except in connectiothva liquidation and termination in accordance
with Section 5, all amounts netted pursuant to Sastion shall not take into account or include
any collateral deposit which may be in effect tewe a Party’'s performance under this
Agreement or the Tariff.

Section 9 Limitation of Liability

9.1 NEITHER PARTY SHALL BE LIABLE FOR ANY DAMAGES, LOSS COST, CLAIM, INJURY,
EXPENSE(INCLUDING REASONABLE ATTORNEY FEE$, OR LIABILITY OF ANY KIND ARISING OUT OF
OR RELATED TO THE OTHERPARTY’S FAILURE TO ADHERE TO THE REQUIREMENT,S’RACTICES AND
PROCEDURES SET FORTH IN THISGREEMENT, THE COMMISSION' S ADMINISTRATIVE RULES OR THE
TARIFF. IN ADDITION, UTILITY SHALL NOT BE LIABLE FOR MISTAKES THAT ARE ATTRIBUTABLE TO
CONSUMERS ESS ORSCHEDULING ESS. ESS SHALL NOT BE LIABLE FOR MISTAKES THAT ARE
ATTRIBUTABLE TO UTILITY AND CONSUMERS UTILITY IS NEITHER BOUND BY, NOR WILL IT
ENFORCE CONTRACTS BETWEEN ESS AND THEIR CONSUMERS OR BETWEENESS AND
SCHEDULING ESSs. UTILITY SHALL NOT MEDIATE OR OTHERWISE RESOLVE DISPUES BETWEEN
ESS AND THEIRCONSUMERS OR BETWEENESSS AND SCHEDULING ES 5.

9.2 THE UTILITY’S LIABILITY FOR INTERRUPTION, SUSPENSION CURTAILMENT, OR
FLUCTUATION OF ELECTRICITY SERVICE IS LIMITED PURSANT TO THE APPLICABLE PROVISIONS OF
THE TARIFF.

9.3 TO ELIMINATE TO THE EXTENT POSSIBLE THE POTENTIAL FR FUTURE DISAGREEMENTS

WITH RESPECT TO MATTERS ARISING FROM THI®\GREEMENT, UTILITY AND ESSRECOGNIZING
THE POTENTIAL MAGNITUDE OF THE POTENTIAL CONSEQUENAL, INCIDENTAL OR PUNITIVE

DAMAGES THAT MIGHT ARISE FROM THISAGREEMENT, AND TO ELIMINATE THE RISKS EACH
MIGHT FACE WERE SUCH CATEGORIES OF DAMAGES NOT EXODED, UTILITY AND ESSAGREE
THAT THE REMEDIES AVAILABLE TO THEM SHALL BE LIMITED AS PROVIDED BELOW NOTHING IN

THIS SECTION IS INTENDED TO AFFECT LIQUIDATED DAMAGS PROVISIONS IN OTHER
AGREEMENTS BETWEEN THEPARTIES OR THEIR AFFILIATES

ESS AND UTILITY AGREE THAT FOR ANY CLAIM ARISING FROM ANY THEORY OF
RECOVERY OR LIABILITY WHETHER BASED IN CONTRACT TORT (INCLUDING NEGLIGENCE AND
STRICT LIABILITY AND WHETHER OR NOT ARISING FROM THE SOLE JOINT OR CURRENT
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NEGLIGENCE, GROSS NEGLIGENCE OR RECKLESS CONDUCT OESS OR UTILITY), UNDER
WARRANTY, INDEMNITY OR OTHERWISE IN NO EVENT SHALL EITHERESSORUTILITY BE LIABLE
TO THE OTHER OR ANY THIRD PARTY HEREUNDER FOR ANYQ@ST OR PROSPECTIVE PROFITS OR
ANY OTHER SPECIAL PUNITIVE, EXEMPLARY, CONSEQUENTIAL (INCLUDING, BUT NOT LIMITED TO,
REPLACEMENT POWER COSTS OR OTHER BUSINESS INTERRUPTION DAMAGES), INCIDENTAL OR
INDIRECT LOSSES OR DAMAGES OF ANY KIND WHATSOEVER NDER OR IN RESPECT OF THIS
AGREEMENT OR FOR ANY BREACH OR FAILURE OF PERFORMARQRELATED HERETO HOWSOEVER
CAUSED, WHETHER OR NOT ARISING FROM THE SOLEJOINT OR CURRENT NEGLIGENCEGROSS
NEGLIGENCE OR RECKLESS CONDUCT OESSORUTILITY .

Section 10 Indemnification

10.1

10.2

10.3

Notwithstanding Section 9, ESS shall indéynaind hold harmless Utility and its current
and future direct and indirect parent companies affilates and their shareholders, officers,
directors, employees, agents, servants and adsignsany and all claims and liabilities for losses,
expenses (including reasonable attorneys’ feesianot appeal), damage to property, or injury to
or death of any person that is caused wholly guart by a negligent, grossly negligent or willful
act or omission by ESS, its officers, directorsplayees, or agents or that arises (i) as a dinect o
indirect result of any performance or nonperforneaty ESS to the ESS’'s agreements with
Consumers; (ii) as a direct or indirect result iy @erformance or nonperformance by any party to
the ESS’s agreements with other third partie9;f(iim any breach of this Agreement or the Tariff;
(iv) from the services provided or the equipmemtdugy ESS; or (v) from ESS'’s relationship with a
Consumer; except to the extent caused wholly pai by a negligent, grossly negligent or willful
act or omission of Utility. At Utility’'s option, ES shall defend Utility (by counsel reasonably
satisfactory to Utility and at ESS’s expense) agfaany such claim or liability covered by this
Section 10.1.

Notwithstanding Section 9, Utility shall imdeify and hold harmless ESS and its current
and future direct and indirect parent companies affilates and their shareholders, officers,
directors, employees, agents, servants and adsignsany and all claims and liabilities for losses,
expenses (including reasonable attorneys’ feedalrot appeal), damage to property, or injury to
or death of any person that is caused wholly gart by a negligent, grossly negligent or willful
act or omission by Utility, its officers, directoemployees, or agents, or that arises (i) asegtdir
indirect result of any performance or nonperforneabyg Utility to the Utility’s agreements with
Consumers; (ii) as a direct or indirect result iy @erformance or nonperformance by any party to
the Utility's agreements with other third parti€si) from any breach of this Agreement or the
Tariff; (iv) from the services provided or the gpgmient used by Utility; or (v) from Utility's
relationship with a Consumer; except to the extamntsed wholly or in part by a negligent, grossly
negligent or willful act or omission of ESS. Suhjéz Section 9 of this Agreement, Utility shall
also indemnify and hold these parties harmlessnagaiaims or liabilities that arise from the
services rendered by Utility under this Agreemefit. ESS’s option, Utility shall defend ESS (by
counsel reasonably satisfactory to ESS and attykilexpense) against any claim or liability
covered by this Section 10.2.

An indemnifying Party's duty to indemnify @ndhis Section 10 shall survive termination
of this Agreement. In addition, the Party’s dugyindemnify shall not be limited by the amount or
type of damages, compensation or benefits payapler for the indemnifying Party under any
statutory scheme, including, without limitation,dem any Workes Compensation Acts, Disability
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Benefit Acts or other Employee Benefit Acts.

10.4 Utility or ESS or its respective officers, diredpremployees or agents seeking
indemnification under this Section (the "Indemrdfi@arty”) shall notify the other Party (the
"Indemnifying Party") in writing of any matter thatay result in an indemnity payment under
this Section promptly upon the discovery of suctitera In such circumstances, the Indemnified
Party shall provide the Indemnifying Party with Bummformation and assistance, as the
Indemnifying Party shall reasonably request. Tiemnifying Party assuming the defense of
the relevant claim or action shall not be liable day settlement thereof, which is made without
its consent.

Section 11 Assignment and Delegation

ESS may not assign or delegate its rights orgatiins under this Agreement. Any
assignment in violation of this Section 11 shallvoéd and without effect. Notwithstanding the
provisions of this Section 11, Utility may, subjeotany approval required by the Commission,
assign this Agreement to any successor in intettestugh purchase, merger or corporate
restructuring.

Section 12 Independent Contractors

Each Party shall perform its obligations undé &greement as an independent contractor.

Section 13 Entire Agreement

This Agreement, all attachments to this Agreenaartt the Tariff (as it may be amended
from time to time) comprise the entire agreemeitivben the Parties with respect to the subject
matter hereof. This Agreement supersedes all aiberements, statements or understandings,
written or oral, between the Parties related tcsthitgect matter hereof. The Parties may amend this
Agreement pursuant to the terms of Section 22 only.

Section 14 Nondisclosure

14.1 Neither Party may disclose any Confidentiglormation obtained pursuant to this
Agreement to any third party, including affiliatekthe receiving Party, without the express prior
written consent of the other Party. “Confidenti#ormation” shall include information supplied
by ESS to Utility in the application process markmoprietary or confidential subject to the
limitations herein described, all “Proprietary Comer Information” as defined in OAR 860-038-
0005, and any other information designated as denfial by both parties in writing. Confidential
Information shall not include information knowndither Party before obtaining the same from the
other Party, information in the public domain, miormation obtained by a Party from a third party
who did not, directly or indirectly, receive thersafrom the other Party to this Agreement or from
a party who was under an obligation of confideityiaio the other Party to this Agreement or
information developed by either Party independértny Confidential Information. The receiving
Party shall use the higher of the standard of ttaaethe receiving Party uses to preserve its own
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confidential information or a reasonable standdrdane to prevent unauthorized use or disclosure
of such Confidential Information. Confidential émfmation shall remain confidential for a period
of three (3) years, or on an earlier date if itdmes information in the public domain pursuant to
some legitimate process outside the scope of threeknent or the conduct of the Parties to this
Agreement; provided, however, that each party’'s @enfidential Information shall be subject to
disclosure by that party at any time prior to tingl ef the three (3) year period. Each receiving
Party shall, upon termination of this Agreementl anthe request of the disclosing Party, promptly
return or destroy all Confidential Information bEtdisclosing Party then in its possession.

Notwithstanding Section 14.1, Confidentiafohmation may be disclosed to any
governmental, judicial or regulatory authority raqg such Confidential Information pursuant
to any applicable law, regulation, ruling, or ordarovided, however, that: (a) such Confidential
Information is submitted under any applicable psavi, if any, for confidential treatment by
such governmental, judicial or regulatory authgrampd (b) prior to such disclosure, the other
Party is given prompt notice of the disclosure isuent so that it may take whatever action it
deems appropriate, including intervening in anycpealing and seeking an injunction to prohibit
such disclosure.

Section 15 Enforceability

If any provision of this Agreement or the apation of such a provision is to any extent
held invalid or unenforceable, the remainder of #hjreement and its application, other than those
provisions that have been held invalid or unenfalote shall not be affected and shall continue in
full force and effect and shall be enforceablentofullest extent permitted by law or in equity.

Section 16 Notices

16.1

Except as otherwise provided in this Agredmahnotices under this Agreement shall be
in writing and shall be deemed given and effectajeupon delivery if delivered by hand; (b) upon
receipt if service is by certified mail (return eg@ requested) to the latest known address and (c)
upon confirmation of receipt to the Parties, ifvims is by facsimile. Notice shall be given to the
Parties as follows:

If to ESS:
Contact Name:
Business Address:

Phone Number

If to Utility :

Contact Name: Kathy Phillips-Israel

Business Address: 121 SW Salmon St, 1IWTC0406
Portland, Or. 97204

Phone Number: (503) 464-7020
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16.2 Each Party shall be entitled to specify agdttice address any other address in the United
States upon written notice to the other Party.
16.3 Each Party shall designate on Attachmenhé person(s) to be contacted with respect to

specific operational matters under this AgreemeBach Party shall be entitled to specify any
change to such person(s) upon written notice tother Party.

Section 17 Time of Essence

The Parties expressly agree that time is of thenessfor all portions of this Agreement.

Section 18 Dispute Resolution

18.1 Informal Resolution of Disputes. Except esvigled below, any dispute arising between
the Parties relating to interpretation of the Agneat or to the performance of the Parties’
obligations hereunder, shall be reduced to wriing referred to the Parties’ representatives as
identified on Attachment A for resolution. Utilignd ESS shall meet and confer in an effort to
resolve their dispute and will use good faith andmercially reasonable efforts to informally
resolve all disputes so referred. ESSs point ofas for all information, operations, questions,
and problems regarding the Tariff and this Agreansdrall be PGE’'s ESS Office. Pending
resolution, the Parties shall proceed diligentlyhvihe performance of their respective obligations
under this Agreement, except if this Agreementlieen terminated under Section 5.

18.2 Unauthorized Electrical Use. NotwithstandiBgctions 18.3, 18.4 and 18.5, once
unauthorized energy use is suspected, Utilitytsnsole discretion, may take any or all of the
actions permitted under the Tariff or this Agreetma@mnotherwise available to Utility by law or in
equity to document and make safe and reliablensimllation or otherwise.

18.3 Notwithstanding Sections 18.2, 18.4 and 1&I5isputes related to FERC-jurisdictional
services as defined by the Federal Power Act, dnélavant FERC orders, rules, directives and
decisions, shall be resolved pursuant to the dispsolution procedures of the applicable OATT.

18.4 If the Parties fail to resolve a dispute awvbich the Commission has primary jurisdiction
and in which a party is not seeking monetary dasyagyecept for disputes under Sections 18.2 and
18.3,within thirty (30) Calendar Days (or such otperiod as the parties may agree upon) after
written notice of the dispute is referred to thetiBg’ representatives, the matter shall, upon
demand of either Party, be submitted to resolutiefore the Commission, in accordance with
applicable Oregon statutes, the Utility Tariff athe Commission’s applicable rules, regulations
and procedures for resolving complaints. The &audigree to be bound by the final resolution of
the dispute by the Commission. Except as provideslection 18.5, each Party expressly waives
any right to file an action in any court relating any dispute subject to the provisions of this
Section 18.4.
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If the parties fail to resolve a dispute ihishh a party is seeking monetary damages,
including but not limited to billing disputes, withthirty (30) Calendar Days (or such other period
as the parties may agree upon) after written naticéhe dispute is referred to the Parties’
representatives, or in the event the Commissiotingscto assert or accept jurisdiction over any
dispute submitted to it pursuant to Sections 18.486, or for all other disputes not subject to
Sections 18.2, 18.3, or 18.4, the dispute shakuimmitted to binding arbitration in the City of
Portland, Oregon under the Commercial ArbitratiateR of the American Arbitration Association.

@ If the amount in dispute is $500,000 os)dke arbitration initiated under this
Agreement shall be conducted before a single neathdtrator appointed by the parties. If the
parties fail to agree upon a single arbitrator imitiventy (20) calendar days of the referral of the
dispute to arbitration the parties shall requestAmerican Arbitration Association to appoint a
single neutral arbitrator. If the amount in dispateeeds $500,000, each party shall choose one
neutral arbitrator who shall sit on a three-memésdsitration panel. The two arbitrators so
chosen shall within twenty (20) calendar days eirtiselection, select a third arbitrator to chair
the arbitration panel. The arbitration shall beobefthree (3) arbitrators. If the two neutral
arbitrators selected by the Parties are unableslectsand agree upon a third neutral arbitrator,
either Party may apply to any federal or state tcolicompetent jurisdiction for appointment of a
third neutral arbitrator. In any case, the arbitratchosen shall be knowledgeable in electric
utility matters, including electric transmissiondahulk power issues, and shall not have any
current or past substantial business or finan@htionships with any party to the arbitration
(except prior arbitration). The arbitrator(s) shalbvide each of the parties an opportunity to be
heard and, except as otherwise provided herein] geaerally conduct the arbitration in
accordance with the then current Commercial ArbdreRules of the American Arbitration
Association.

(b) Any arbitration award shall be in writingdashall contain the findings of fact and
conclusions of law upon which the arbitrators klie making the decision. The prevailing party in
such arbitration shall be awarded its attorney fmas$ costs, including its share of the costs of
arbitration. The results of the arbitration shmdlfinal and binding upon the Parties and judgment
on the award may be entered in any court havirigdigtion. In rendering the decision and award
the arbitrators shall determine the rights andgaltilbns of the Parties according to the substantive
and procedural laws of the State of Oregon. Thérator(s) shall be authorized only to interpret
and apply the provisions of the Tariff and this égment and shall have no power to modify or
change any provisions in any manngne arbitrators shall have no authority to awandiréct,
special, punitive, incidental, or consequential dges or any other damages not measured by the
prevailing Party’s actual damages and may notninewvent, make any rule, finding, or award that
does not conform to the terms and conditions of #hgreement. The final decision of the
arbitrator shall also be filed with FERC and then@uission, if it affects their respective
jurisdictional rates, terms and conditions of seavbr facilities.

(c) Each Party understands that it will notcept as set forth below, be able to bring a
court action concerning any dispute that is covbsethis Section 18. Instead, each Party agrees to
submit disputes to arbitration as provided in Béction. A Party shall have the right to bring a
court action only in connection with enforcement tbe provisions of this Section 18 or
enforcement of the terms of any award of the atuits contemplated by this Section 18.5, or as
provided in Section 18.2.
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18.6 If, during a Cure Period, ESS believes tpatml circumstances exist that would require
more expeditious resolution of a dispute involvimgngful termination than might be expected
under the process described in this Section, ex@egtions 18.2 and 18.3, it may submit its dispute
directly to the Commission, with a copy providedthe other party(ies) involved in the dispute.
The Commission should respond to such a filing by:

@) expeditiously resolving the dispute;

(b) providing an interim resolution (subjectre&dund, etc.) and initiating the standard
resolution process to provide a final solution; or

(© advising the Parties that the standard déspegolution process described above be
followed without extending the Cure Period.

Section 19 Applicable Law

This Agreement shall be interpreted, governed hy @nstrued in accordance with the
laws of the State of Oregon, and shall excludedmjce of law rules that direct the application of
the laws or principles of another jurisdictionespective of the place of execution or of the ondler
which the signatures of the parties are affixedfdhe place or places of performance.

Section 20 Force Majeure

Neither Party shall be liable for any delay ordedl in the performance of any part of this
Agreement (other than obligations to pay moneyocopast security due to any event of force
majeure or other cause beyond its reasonable toimiotuding but not limited to flood, fire,
lightning, epidemic, quarantine restriction, waabstage, act of a public enemy, earthquake,
insurrection, riot, civil disturbance, strike, wostoppage caused by jurisdictional and similar
disputes, restraint by court order or public aduthpor action or non-action by or inability to alir
authorization or approval from any governmentahatity, or any combination of these causes,
which by the exercise of due diligence and forasslth Party could not reasonably have been
expected to avoid and which by the exercise of diligence is unable to overcome.
Notwithstanding the provisions of this section, thidity’s obligation to provide or continue to
provide Electricity Services is subject to the éggille provisions of the Tariff. It is agreed that
upon the Party so affected giving written notical amasonably full particulars of such force
majeure to the other Party within a reasonable &fter the cause relied on, then the obligations of
the Party, so far as they are affected by the esefurce majeure, shall be suspended during the
continuation of such inability and circumstance ahdll, so far as possible, be remedied with all
reasonable dispatch. Any disagreement over whedhearticular event or series of events
constitutes a force majeure shall be resolved pntsto provisions of Section 18. If a force
majeure event occurs, both Parties shall takeeabanable steps to comply with this Agreement
and the Tariff despite the occurrence of the fonegeure event

Section 21 Not a Joint Venture

Unless expressly provided in this Agreement, thiieduobligations, and liabilities of the
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Parties are intended to be several and not jointadlective. Nothing contained in this
Agreement shall be construed to create an assmtjdtiust, partnership or joint venture or to
impose a trust or partnership duty, obligationliaility on or with regard to either Party. Each
Party shall be liable individually and severally fts own obligations under this Agreement.

Section 22 Amendments or Modifications

22.1

22.2

No amendment or modification shall be mua¢his Agreement, in whole or in part,
except by an instrument in writing executed by atited representatives of the Parties, and no
amendment or modification shall be made by coufggedormance, course of dealing or usage
of trade. Any amendments or modifications maddhe Tariff are hereby incorporated by
reference into the Agreement on an ongoing basisglthe term of the Agreement.

This Agreement may be subject to such adsmy modifications as the Commission
may from time to time direct or necessitate indlercise of its jurisdiction, and the Parties may
amend the Agreement to conform to changes diremteebcessitated by the Commission. If the
Parties are unable to agree on the required chanwgesdifications to this Agreement, (a) their
dispute shall be resolved in accordance with tlevipions of Section 18, or (b) a Party may
terminate this Agreement upon written notice to d¢itieer Party, which shall be effective upon
receipt. Utility retains the right to unilateralliife with the Commission, pursuant to the
Commission's rules and regulations, an applicafmma change in Utility's rates, charges,
classification, service or rules, or any relateceagent.

Section 23 Insurance Coverage

23.1

23.2

Workers’ Compensation and Employer’s LiapiliESS agrees to comply with the State
of Oregon’'s Workers’ Compensation laws. ESS algpees to maintain a Workers’
Compensation and Employer’s Liability policy endmdgo provide all state coverage, voluntary
compensation coverage and occupational diseaseES¥ is to perform services under this
Agreement on or near navigable waters, the polibgllsinclude coverage for the U.S.
Longshoreman’s and Harbor Worker's Act, Death om lttigh Seas and the Jones Act, and all
such policies shall contain an endorsement fordveed servants. Insurance levels are specified
in the following table.

Insurance Minimum Level
Workers’ Compensation Statutory
Employer’s Liability $2,000,000 per accident
$2,000,000 per disease per employge

Commercial General Liability InsuranceESS shall maintain commercial general
liability insurance for a minimum combined singlenit of $10,000,000 for personal injury,
bodily injury and property damage, in any combimatof primary and excess liability policies.
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Such insurance shall include coverage for contedctiability; products and completed
operations; explosion, collapse and undergroundadanio the property of others; and ESSs
protective liability if subcontracting is authoritzeand shall continue for a minimum of two years
after termination of services.

Automobile Liability Insurance. ESS shallimtain automobile liability insurance for
all owned, non-owned and hired vehicles for a minimcombined single limit of $10,000,000
per accident for bodily injury and property damaigeany combination of primary and excess
liability policies.

Additional Requirements ESS shall require any subcontractor at any tiendoe
supplier, material dealer and others connected thighwork, irrespective of their contractual
relationship to ESS or the Utility, to provide amdintain insurance at all times during the period
that their agreement related work is in force affécive at the subcontractor’s, vendor’s,
supplier’s, material dealer’s, or others’ own cegth insurance limits acceptable to the Utility.

ESS shall submit to the Utility a Certificate oslmance evidencing the effectiveness of
the insurance required under this Agreement [ardkuthe Tariff]. Policies regarding such
coverage shall contain provisions that no cangetiabr material changes in the policies shall
become effective except on thirty (30) days advamdéeen notice to the Utility. Irrespective of
the requirements as to insurance to be carried,jntbavency, bankruptcy or failure of any
insurance company carrying insurance of ESS, offaligre of any insurance company to pay
claims accruing, or the inadequacy of the limitshaf insurance, shall not affect, negate or waive
any of the provisions of the service agreementlutting, without exception, the indemnity
obligations of ESS.

ESS shall require any policies of insurance, extptkers’ Compensation coverage,
which are in any way related to the work and that secured and maintained by ESS or its
subcontractors, to include the Utility, ESS’s parand, or affiliated companies, and their
directors, officers, employees and agents, asiadditinsured. Furthermore, ESS shall waive
all rights of recovery against the Utility becaudedeductible clauses in or inadequacy of limits
of, any policies of insurance maintained by ESS.

ESS shall require all such policies of insurancéntbdude clauses providing that each

underwriter shall waive its rights of recovery, endsubrogation or otherwise, against the
Company, its parent and affiliated companies aerit ttirectors, officers, employees and agents.
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24.1 Unless otherwise stated in this Agreement:ay reference in this Agreement to a
section, subsection, attachment or similar terrareefo the provisions of this Agreement; (b) a
reference to a section includes that section ahdtsakubsections; (¢) the words “include,”
“includes,” and “including” when used in this Agreent shall be deemed in each case to be
followed by the words “without limitation;” and (dhe singular shall include the plural and the
plural shall include the singular. The Parties agtteat the normal rule of construction to the
effect that any ambiguities are to be resolvedregjdhe drafting Party shall not be employed in
the interpretation of this Agreement

24.2 The provisions of this Agreement are for lieeefit of the Parties and not for any other
person or third party beneficiary. The provisiarfsthis Agreement shall not impart rights
enforceable by any person, firm or organizatioreothan a Party or a successor or assignee of a
Party to this Agreement.

24.3 The descriptive headings of the various eestdf this Agreement have been inserted for
convenience of reference only and shall in no wefind, modify or restrict any of the terms and
provisions thereof.

24.4 Any waiver at any time by either Party of ritghts with respect to a default under this
Agreement, or with respect to any other matteirayisn connection with this Agreement, shall not
be deemed a waiver with respect to any other agesquent default or matter and no waiver shall be
considered effective unless in writing.

24.5 Each Party shall be responsible for payimgitn attorney fees and other costs associated
with this Agreement, except as provided in SectiBnand 10. If a dispute exists under this
Agreement, the prevailing Party, as determinedheydispute resolution procedure contained in
Section 18, if used, or by a court of law, shalkbétled to reasonable attorney fees and costs.

24.6 Except as otherwise provided in this Agreamahrights of termination, cancellation or
other remedies in this Agreement are cumulativee bf any remedy shall not preclude any other
remedy in this Agreement.

The Parties have executed this Agreement on thes diadlicated below, to be effective upon the
later date.

On Behalf of ESS On Behalf of Utility

Name: Name: James Piro

Title: Title: President and CEO
Date: Date:
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ATTACHMENT A
A. [List all additional creditworthiness conditions]
B. Contact Persons (Section 18.1)

Utility

Contact/Telephone: Kathy Phillips-Israel (503) 4&20

ESS
Contact/Telephone:

C. Parties’ Representatives (Section 16.1)
Utility Representative: Kathy Phillips-Israel

ESS Representative:




